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Agendaltem No: 1

Title: Proposed Regulatory Changesto Address Needs of Advertising
Industry (Regulation 1540)

I ssue/Topic:

Should Regulation 1540 be amended, as jointly developed by industry and staff, to incorporate
industry’s proposed amendments, and be restructured to clarify the application of tax to the
activities of advertising agencies and commercia artists and designers?

Committee Discussion:

The committee was addressed by Mr. Arnie Freeman of the American Association of
Advertising Agencies, Mr. Don Jung of Jung, Novikoff, Bellanca & Co; and Mr. Joseph
Vinatieri of Bewley, Lassleben & Miller. All thanked staff for taking the time to understand the
technological changes in the industry, and indicated they were now in agreement with staff’s
proposals. Mr. Freeman offered to provide seminars for Board audit staff to assist them in
understanding how the regulation changes relate to industry practices. The committee members
indicated their acceptance of the offer. Mr. Jung stated the regulation revisions provide needed
clarification for start-up companies, take away tax traps, and ssimplify the law. He suggested
minor changes to the proposed text in subsection (d), adding references to advertising agencies
wherever graphic artists are referenced. Staff indicated agreement with these changes. Mr.
Vinatieri asked that industry be involved in staff’s implementation efforts, and Mr. Andal
provided assurances that staff would seek industry input.

Staff stated staff and industry were now in full agreement, and that Action Item 2 should be
considered a consent item, with industry in agreement with staff’s proposed language. Staff has
reviewed the minor changes presented earlier in the day by Mr. Jung, and is in agreement.

Committee Action/Recommendation/Dir ection:

Action 1, Consent
The committee approved al consent items, including former Action 2. There is to be no
operative date, and implementation is to be upon approval by the Office of Administrative Law.
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Action 3, Authorization to Publish

The committee directed staff to incorporate the revisions to subsection 1540 (d) suggested by
industry on October 5, 1999, and to request authority to publish the attached revisions to
Regulation 1540, Advertising Agencies, Commercial Artists and Designers.

Agendaltem No: 2

Title: Proposed Regulatory Changesto Address Needs of 911 Billing
Aggregator s (Regulations 2401 and 2406)

I ssue/Topic:

Whether billing aggregators may report and remit the Emergency Telephone Users surcharge
(9-1-1 surcharge) on behalf of their telephone service supplier clients, and, if so, the procedure
for such reporting.

Committee Discussion:

Discussion of the agenda was as follows:

Action 1, Consent
Staff and industry agreed on the proposed language of the amendments. There was no discussion
of these items.

Action 2, Authorization to Publish
There was no discussion of thisitem.

Committee Action/Recommendation/Dir ection:

Action 1, Consent
The committee approved all consent items.

Action 2, Authorization to Publish

The committee directed staff to request authority to publish the attached revised Emergency
Telephone Users Surcharge Regulation 2401, Definitions, and 2406, Liability for Surcharge;
Liability for Surcharge Remitted by Billing Aggregator; Liability for Surcharge Billed Through
Billing Agents.
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Agenda Item No: 3

Title: Status Report on Work Plan to Implement New L egislation:
A.  Special Taxes Department
B. Salesand Use Tax Department

I ssue/Topic:

Presentation of work plan to implement legislative changes to the Sales and Use Tax Law
enacted in 1999.

Committee Discussion:

Staff presented reports from the Special Taxes Department and the Sales and Use Tax
Department on plans for implementing 1999 legidation, explained that suggestions received
from Mr. Andal’s office would be incorporated into the plans, and welcomed suggestions from
other committee members.

Committee Action/Recommendation/Dir ection:

The committee members thanked staff for the reports. No vote was required on this agenda item.

Approved: /s/ Dean F. Andal
Honorable Dean F. Andal, Committee Chair

/s/ E. L. Sorensen, Jr.

E. L. Sorensen, Jr., Executive Director

BOARD APPROVED
atthe__10/7/99 Board Meeting

/s/ Janice Masterton

Janice Masterton, Chief

Board Proceedings Division
100599.doc



TITLE 18. PUBLIC REVENUES
DIVISION 2. STATE BOARD OF EQUALIZATION--BUSINESS TAXES
CHAPTER 5.5. EMERGENCY TELEPHONE USERS SURCHARGE LAW
ARTICLE 1. IMPOSITION OF SURCHARGE

Regulation 2401. Definitions

(a) Service Supplier. "Service Supplier" means any person supplying intrastate telephone
communication services to any service user in this state.

(b) Intrastate Telephone Communication Services. "Intrastate tel gphone communication
services' meansall local or toll telephone services where the point or points of origin and the
point or points of destination of the services are all located in this state. It includes the accessto a
local telephone system, and the privilege of telephonic quality communication with substantially
all persons having telephone or radiotel ephone stations constituting a part of a

local telephone system and any facility or service provided in connection with local telephone
service. It aso includes telephonic quality communication for which thereisatoll charge which
varies in amount with the distance and elapsed transmission time of each individual
communication as well as a service which entitles the subscriber, upon payment of a periodic
charge (whether aflat charge or a charge based upon total elapsed transmission time),to the
privilege of an unlimited number of telephonic communications to or from all or a substantial
portion of the persons having telephone or radiotel ephone stations in a specified areawhich is
outside the local telephone system areain which the station provided with the service is located.

(c) Billing Agent. "Billing Agent" shall mean any person that submits a bill to a service user on
behalf of another person who is a service supplier, reseller or billing aggregator. A billing agent
is not considered to be a service supplier for intrastate tel gphone communication services
provided by or billed on behalf of that person.

(d) Billing Aggregator. “Billing Aggregator” shall mean any person engaged in the business of
facilitating the billing and collection of charges for intrastate tel ephone communication services
by aggregating the information about tel ephone communication services provided by one or
more service suppliers and submitting the combined information to one or more local exchange
carriers for billing and collection. The billing aggregator may contract with service suppliers to
(i) receive call information detail from one or more service suppliers and submit that call
information detail to one or more local exchange carriers acting as billing agents (ii) receive
payments from local exchange carriers acting as billing agents for disbursement as directed by
service suppliers and (iii) prepare and file returns and remit the surcharge to the Board in the
manner provided in the applicable contract. A billing aggregator shall identify all service
suppliers on whose behalf it will prepare and file returns at such the time and in such form asthe
Board requests.




AUTHORITY:

Note: Authority cited: Section 41128, Revenue and Taxation Code. Reference:
Sections 41007 and 41021, Revenue and Taxation Code.

HISTORY:

1. New subsection (c) and new Note filed 4-1-97; operative 10-1-97 pursuant to
Government Code section 11343.4(c) (Register 97, No. 14).



TITLE 18. PUBLIC REVENUES
DIVISION 2. STATE BOARD OF EQUALIZATION--BUSINESS TAXES
CHAPTER 5.5. EMERGENCY TELEPHONE USERS SURCHARGE LAW
ARTICLE 1. IMPOSITION OF SURCHARGE

Regulation 2406. Liability for Surcharge; Liability for Surcharge Remitted by Billing
Aqgaregator; Liability for Surcharge Billed Through Billing Agents

(&) The surchargeisrequired to be remitted by the service supplier which provided the
intrastate tel ephone communication services.

(b) Where areturn is filed and surcharge remitted by a billing aggregator on behalf of one or
more service suppliers, the service supplier will be deemed to have remitted the surcharge if all
of the following conditions have been met:
(1) The service supplier has registered with the Board in accordance with
Regulation 2421.
(2) The service supplier has notified the Board in writing that the billing aggregator is
authorized to act on its behalf to prepare and file returns and remit the surcharge to the
Board, and such authorization is still in effect.
(3) The service supplier has provided to the Board and to the billing aggregator its
written consent for the billing aggregator to disclose to the Board any and all records
concerning the activities conducted on behalf of the service supplier related to the
surcharge.
(4) The billing aggregator does either (A) or (B).
(A) files aseparate return for each service supplier on whose behalf the return is filed
which includes the name, address, account number and amount of surcharge remitted;
or
(B) filesasingle return for more than one service supplier; provided that the billing
agaregator, at such time and in such form as the board requests, shall identify the
service suppliers on whose behalf it filed the return and provide documentation
supporting the return.

(c) A service supplier acting as a billing agent for another service supplier, reseller or billing
aggregator is not liable for remitting the surcharge on services provided by or billed on behalf of
the other service supplier, reseller or billing aggregator even though those charges may be
included, as a separate part of a billing, with charges for servicesit did provide to the service
user. A billing agent providing only billing servicesis not a service supplier and is not required
to remit the surcharge collected on behalf of a service supplier that provided the service.

AUTHORITY:
Note: Authority cited: Section 41128, Revenue and Taxation Code. Reference:
Sections 41021 and 41023, Revenue and Taxation Code.

HISTORY::
1. New section filed 4-1-97; operative 10-1-97 pursuant to Government Code
section 11343.4(c) (Register 97, No. 14).



PJH:10/5/99
Regulation 1540. Advertising Agencies, Commercial Artists and Designers.

Reference: Sections 6006, 6010.3 and 6015, Revenue and Taxation Code.

(a) Advertising Agenciesy-asAgent-of Client-or-asNen-Agent.

(1) General. Advertising agencies provide clients with both services and tangible persona
property. Services include, without limit, consultation, consumer research, and media placement.
Tangible personal property includes, without limit, video and audio productions, print
advertisements, brochures, finished artwork, and other printed matter. When an advertising
agency provides services unrelated to the transfer of tangible personal property or when the

tangible persona property transferred is incidental to the services, the charqes for those servrces
are nontaxable. A

Application of tax to the sale of tangible persona property and any services related to the sale is
dependent on the tvpe of propertv bei nq sold and the rel ati onshrp of the advertran aqencv to the

(2) Specific Situations Determination-of-Status.

(A) Electronic or Digital Artwork. Hems-Aecguiredfrom-Outside-Sedrees: Electronic or

digital art isthe process of using computer software and hardware to compile or compose finished
art. Elements of the process include: creation of origina artwork or photographs, scanning of
artwork or photographs, composition and design of text, insertion and manipulation of scanned

and orrqrnal drqrtal artvvork photoqraphs or text AH—aeqerstren&ley—advertrsng—ageaereeef

A transfer of electronic or digital art from an advertising agency, commercia artist or designer to

aclient or to a third party on behaf of a client that includes text or images or a combination of
both, is not taxable if, (1) the file containing the electronic or digital art is transferred through
remote telecommunications, such as a modem, or (2) the file is downloaded on the client’s
computer by the advertising agency, commercia artist or designer and the client does not obtain
title to or possession of any tangible personal property, such as a diskette or compact disk. The
advertising agency, commercial artist, or designer should document the downloading of electronic
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artwork in the manner set forth in subsection (d)(2). Transfer of a file qualifying as electronic or

digital pre-press instruction as deflned by the prowsons of Requlatl on 1541, Printing and Rel ated
Arts is nontaxable. » . ! t

A transfer of title to or possession of a file on eectronic media, such as a diskette or compact

disc, is sub|ect to tax asstated in subd|V|S|on (d)(2) IheFetmbquemenHeHheprepeFty—sheutd

(B) Agency Acting as an Agent for Its Client HemsPrepared-by-Ageney. An agent is one who
represents another, caled the principal, in dealings with third persons. (Civil Code, Section
2295.) To the extent an advertising agency acts as an agent of its client in acquiring tangible
personal property, it is neither a purchaser of the property with respect to the supplier nor a seller
of the property with respect to its principal. Because of the unique relationship between
advertising agencies and clients, it is rebuttably presumed that an advertising agency qualifies as
an agent when acquiring tangible personal property on behalf of its client. However, an agency is
not an agent of its client with respect to tangible personal property fabricated or produced in-

house bv the aqencv sown eran ovees and sold toits cllent Aelvettlsrngageqemeareeenepseﬁa”

As an agent for its client, sales or use tax is due on the purchase price from the suppliers to the
advertising agency. Tax does not apply to the charge made by an advertising agency to its client
for reimbursement, including tax reimbursement, charged by a supplier or to charges or feesfor an
agency's services directly related to such acquisitions of tangible personal property.

An advertising agency may not issue a resale certificate when making purchases as an agent. It
will be presumed that an advertising agency who issues a resde certificate to a supplier is
purchasing tangible personal property on its own behalf for resale and is not acting as an agent for
its client. However, the advertising agency may provide evidence to prove that the presentation
of the resale certificate was erroneous and that the advertising agency was acting as an agent of its
client. If the resde certificate was issued in error, the advertising agency is liable for use tax on
the cost of tangible personal property purchased under the certificate unless, 1. The agency has
aready paid tax to the supplier or to the Board, or 2. The client has self-reported the tax.
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(3) Advertising Agencies Acting as Retailers.

(A) Election of Non-Agent Status. An advertising agency may elect non-agent status with
respect to salesto its client. This election must be supported by a specific written statement in its
contract or agreement with the client. Alternatively, a statement may be included on an agency’s
invoice to its client. Statements should include the following or similar language: “ (Agency name)
does not qualify as an agent of (client name) for purposes of this transaction.”

An agency that elects non-agent status is aretailer with respect to tangible personal property sold
to its clients. The agency may issue a resale certificate to its suppliers for tangible personal
property that it is planning to resall to clients or to incorporate into property that will be sold to
clients.

The taxable selling price is the separately stated charge for the tangible personal property. If there
is no separately stated charge, the taxable selling price may be calculated as shown in subdivision

(b).

(B) Items Produced or Fabricated by an Agency In-house. Advertising agencies are retailers of
tangible personal property produced or fabricated by their own employees. Advertising agencies
are not agents of their clients with respect to the acquisition of materials incorporated into items
of tangible personal property prepared by their employees. However, in the case of intermediate
production or printing aids used by the agency’s employees to fabricate tangible personal
property, it will be presumed that an advertising agency passes title to the aids to the client prior
to use by the agency and the measure of tax will be computed in the same manner as provided in
Regulation 1541 for specia printing aids. Intermediate production or printing aids include, but
are not limited to, artwork, illustrations, photography, photo engravings, and other similar
materials.

Except for artwork, tax is due on the taxable selling price of tangible personal property fabricated
or produced by the agency’s employees. Artwork shal be taxed in the manner set forth in
subsection (b)(1) or (d)(1). An advertising agency should issue a resale certificate for items that
become an ingredient or component part of such tangible persona property and for intermediate
production or printing aids. The term “ingredient or component part of other tangible persona
property” includes only those items that become physically incorporated into the property and not
those which are merely consumed or used in the production of the property sold.

(b) Lump-sum Sales of Tangible Persona Property Appheation-of Tax—to-Charges Made by
ertic e

(1) An agency that has a contract or agreement to sell tangible personal property for a lump-sum
amount is aretailer of the tangible personal property and tax applies to the lump-sum selling price,
except for artwork. An advertising agency, commercial artist or designer making alump-sum sale
of tangible personal property to a client may issue a resale certificate to a supplier. Ageney
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On sales of artwork for which an advertising agency, commercia artist or designer makes a lump-
sum charge that includes both the nontaxable services defined in subsection (d)(1) and finished
art, it WI|| be rebuttablv presumed that 75% of the Iump-sum charqe is for the nontaxable Services.

(2) Taxable Sdling Price Ageney A |
Agent. If advertisng agencies, commercial artists or designers combine charges for nontaxable

services, such as media placement, with the charges for tangible personal property of which the
agencies, artists or designers are the retailers, they shall report a “taxable selling price’ for the
tangible personal property that includes the total of: 1. direct labor, 2. the cost of purchased items
that become an ingredient or component part of the tangible personal property and the cost of any
intermediate production or printing aids, and 3. a reasonable markup. An advertising agency,
commercial artist or designer must keep sufficient records to document the basis for the reported
taxable selllnq price. ‘
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(3) Specific Nontaxable Charges Services-and-Expenses—\When-Nontaxable. The following and

similar fees, commission, and services are nontaxable if separately stated. If not separately stated,
these charges are not considered direct labor when caI cul ating ataxable sdlling prlce as defined in
subdivision (b). ‘ /e

(A) Agent fees added to purchases of tangible personal property by agencies established as

agents for their clients as compensation for their performances of services related to such
purchases.

(B) Media commissions derived by agencies for placement of advertising whether paid by the
medium, by another agency, or by the client. The service of placing of advertising is not a service
that is a part of asale of tangible persona property.

(C) Commissions paid to agencies by suppliers. Examples of such commissions are those paid to
an agency by a premium manufacturer (or distributor) or a direct-by-mail supplier.

(D) Consultation and concept development fees related to client discussion, development of
ideas and other services. Tangible personal property produced as a result of these services is
incidental to the service and nontaxable.

(E) Research or account planning that entail consumer research and the application of that
research to the client’ s business or industry.

(F) Quality control supervision that entails the proofing and review of printing and other
products provided by outside vendors.

(G) Separately stated charges for the formulation and writing of copy.

(4) Taxable Charges for Agencies Acting as Retailers. Specific—Applications: All other
commissions, fees or services exclusively related to the production or fabrication of tangible
personal properly are taxable and are considered part of direct labor. Such charges include
retouching of photographs or other artwork for reproduction, provided the retouching is intended
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to improve the quality of the reproduction. Retouching for the purpose of repairing or restoring a
photograph to its original condition is not taxable.
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Regulation 1540. Advertising Agencies, Commercial Artists and Designers
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(5) Charges and Transactions Governed by Other Regulations.

(A) Video or Film Productions. If video or film productions provided by an advertising agency
to clients are qualified production services, the application of tax is determined by Reqgulation
1529, Motion Pictures.

(B) Audio Productions. An audio production provided by an advertising agency to a client falls
under the provisions of Reqgulation 1527, Sound Recording. Tax will apply as defined by that

regulation.

(C) Typography. Tax applies to charges for typography or composed type obtained from
outside vendors as provided in Requlation 1541, Printing and Related Arts.

(c) CommerC|aI Artlsts and Deagners Ihe—taaeapph&—te—meuemm—ameunt—eharged—by

General.  Commercial artists and designers provide services, eectronic artwork, and tangible
persona property to their clients. Services include, but are not limited to, the creation and
development of ideas, concepts, 100ks, or messages. Electronic artwork can be transferred either
through remote telecommunications, such as a modem, or by el ectronic media such as diskettes or
compact disks. Tangible persona property includes both eectronic media on which electronic
artwork is transferred to the client and hard copies of the electronic artwork, or manually created
art. “Finished art” means the final art used for actual reproduction by photomechanical or other
processes, or used for display. It includes, but is not limited to, €ectronic art, illustrations (e.q.
drawings, diagrams, haftones, or color images), photographs, paintings, and handlettering.

Blueprints, diagrams, and instructions for signage furnished to a client as the result of
environmental graphic design services are not “finished art.” Fax—does-hotapply-to-separate

An advertising agency that provides creative or development services for the sole purpose of
furnishing finished art to their clients is subject to tax as provided in subsection (d).

(d) Appllcanon of Tax to Commerual Artlsts Deaqners and Advertlsmq Aqenmei thems
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(1) Services. Services pearformed to convey ideas, concepts, l0oks or messages to a client may

result in atransfer, enhancement or revision of either electronic artwork, hard copies of electronic
artwork, or copies of manually prepared artwork. If charges for such services are separately
stated as “design charges,” “preliminary art,” “concept development,” or any other designation
that clearly indicates that the charges are for such services and not for finished art, they are
nontaxable unless the contract of sale provides that the commercia artist or designer or
advertising agency will pass to the client title or the right to permanent possession of the
electronic media or hard copy.

A commercia artist or designer or advertising agency who provides nontaxable services is the
consumer of tangible persona property used in the performance of such services and tax applies
to the sale of property to the commercial artist or designer or advertising agency.

(2) Electronic Artwork and Finished Art. A transfer of electronic artwork from a commercia
artist or designer or advertising agency to a customer or to athird party on behalf of the customer
is not taxable if the file containing the eéectronic artwork is transferred through remote
telecommunications, or if the file is loaded on the customer’s computer by the commercial artist
or designer or advertising agency, and the customer does not obtain title to or possession of any
tangible personal property, such as electronic media. The graphic artist or advertising agency
should document his or her transfer and loading of el ectronic artwork on the client’s computer by
a statement on the invoice or contract with the following language: “This electronic artwork was
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loaded onto my computer by (graphic artist’s or seller’s name). No electronic media, such as
diskettes or compact disks, or hardcopies containing the artwork were transferred to me.” This
statement should be signed or initialed by the client. When such a statement is timely compl eted,
it will be rebuttably presumed that the transfer of electronic artwork is nontaxable. To be timely
completed, the statement must be initialed or signed at the time the file is loaded or at the point
the transfer is invoiced to the client. In lieu of the statement, the commercial artist or designer or
advertising agency may provide other substantive evidence indicating that the artwork was
transferred in an exempt manner.

The electronic or manual preparation of finished art for use in reproduction or display is not a
service. Unless transferred or installed in the manner set forth in the preceding paragraph, tax
applies to al charges for finished art, including to al charges for any rights, as provided in
subdivision (d)(4), sold with the finished art, such as, without limitation, copyrights or distribution
and production rights. If charges for finished art are combined with nontaxable services described
in subdivision (d)(1), tax may be reported on a calculated selling price, as defined in subsection
(b2) provided the retail selling price also includes the value of rights as provided in subdivision
(d)(4). Inlieu of using a calculated selling price, commercia artists and designers or advertising
agencies may use the method described in (b)(1), that is, it will be rebuttably presumed that 75%
of acombined chargeis for the nontaxable services.

If the commercial artist or designer or advertisng agency uses any intermediate production or
printing aids in the creation of the finished art, it will be presumed that title to the aids was passed
to the client prior to use by the commercial artist or designer or advertising agency. The measure
of tax for these aids will be computed in the same manner as provided by Regulation 1541 for
specid printing aids. Intermediate production or printing aids include, but are not limited to,
artwork, illustrations, photography, photo engravings, and other similar materials.

(3) Signage. Tax does not apply to the services to create single copies of blueprints, diagrams,
and instructions for signage provided as a result of environmental graphic design. Reproduction
charges for additional copies are taxable.

(4) Reproduction Rights. Charges for the transfer by a tangible medium of a photograph or of
finished art for purposes of reproduction are taxable even though there is no transfer of title to the
person reproducing the photograph or work of art. Charges for the right to use the photograph
or finished art which has been transferred by tangible medium in the production of tangible
personal property are taxable. Charges for a license, copyright, or subpart of a copyright (such as
aright to reproduce or to prepare derivative works) to exploit the photograph or finished art are
taxable if they are sold along with the photograph or finished art transferred by tangible media or
they are sold by a subsequent contract entered into within one year of the original transfer of the
photograph or finished art.

Tax does not apply to a sale of an additional license, copyright, or the subpart of a copyright, or
to the receipt of royalties received from the exploitation of a copyright, or subpart thereof, if such
sale or receipt of royalties occurs more than one year from the date of the origina transfer of the
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physical media containing the photograph or work of art so exploited. Such copyrights or
royalties are not considered to have been sold along with finished art transferred by tangible media
for the purposes of this subdivision and are deemed sales of nontaxable intangible property.

This limitation does not apply to sales or transfers for reproduction by a subsequent owner of the
photograph or finished art, such as a stock photo or stock artwork house; however, where the
stock photo or stock artwork house is merely acting as an agent for the origina artist or
photographer, the above limitation applies.

(5) Websites. The design, editing or hosting of an eectronic website in which no tangible
personal property istransferred to the customer is not subject to tax.

(e) Items Purchased by an Advertisng Agency or by an Artist or Designer. An advertising
agency, or commercia artist, or designer is the consumer of tangible personal property used in the
operation of its business. Tax applies to the sale of such property to the agency, artist, or

designer.
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